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Freedom of speech
and constitutional nostalgia
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IN March 1950, Romesh Thapar,
founder-editor of the journal Cross-
Roads, challenged an order of the
Madras governmentbanning the entry
and circulation of the journal into the
State of Madras. Two months later,
the newly constituted Supreme Court
upheldhis challenge and struck down
the Madras Maintenance of Public
Order Act, 1949, claiming that it vio-
lated the fundamental right to freedom
of speech and expression guaranteed
by Article 19(1) of the Constitution.
The success of the first constitutional
free speech challenge made Romesh
Thappar [sic] vs. State of Madras
(1950 AIR 124; also known as the
CrossRoads case) a constitutional
landmark.!

The CrossRoads case also had
an important constitutional afterlife:
the following year, the government

1. It was heard on the same day as a case
involving pre-censorship of the RSS journal
Organiser, Brij Bhushan and Another vs.
State of Delhi (1950 AIR 129). The judge-
ments in these two cases were delivered on
the same day, but the court’s reasoning in
Brij Bhushan was essentially an extension of
its reasoning in Romesh Thapar. For more on

passed the first amendment to the
Indian Constitution, whichaimedinpart
at undoing its constitutional effects.
Theamendmentwaswidely criticized
atthetime asan unwarranted infringe-
ment of free speech rights, and conti-
nuesto be seenasablack mark against
Nehru’sgovernment by contemporary
commentatorssuchas Lawrence Liang,
Pratap Bhanu Mehta and Rama-
chandra Guha.?

What can reflection on Cross-
Roads, and the case which bears its

the Organiser case, see my ‘What self-styled
nationalists could learn from the Hindu Right’s
own past record on free speech’, Scroll.in,
27 January 2016; the Hindu right’s perhaps
surprising attitude towards free speech is
further explored In “Memo to Amit Shah:
BJP icon SP Mookerjee would not have
appreciated curbs on free speech’, Scroll.in,
25November 2016.

A more extensive study of both the
CrossRoads and Organiser cases is available
in an unpublished article titled ‘Civil Liber-
tiesinthe Early Constitution: the CrossRoads
and Organiser Cases’, from which | draw
some of the material for this article.

2. See Lawrence Liang, ‘Reasonable Restric-
tions and Unreasonable Speech’ in Sarai
Reader 2004, Crisis/Media, Sarai, Delhi;
Pratap Bhanu Mehta, ‘The Crooked Lives of



name, teach us about freedom of
speechtoday? Theanswers, | suggest,
aresurprising.

Romesh Thapar launched Cross-
Roads on 29 April 1949. The journal
had strong communist leanings, though
neither he nor hiswife Rajwere mem-
bers of the Party. The first issue gives
an indication of the range of its inter-
ests: it included articles by Mulk Raj
Anand, Pablo Neruda, Maurice Dobb,
C.N.Vakiland Balraj Sahni. Inan edi-
torial titled “Whatanother one!” Thapar
made the case for the new journal in
forthrightterms:

‘Why CROSSROADS? Because as a
people we are at the crossroads and
must find a path out of the jungle of
conflictonalmostevery aspect of life
—politics, economics, art, drama, lite-
rature, humanrelationsand what have
you. Insuchanage, weareall assailed
by many doubts, butwe canstill attempt
toevolveaconsistentand honestapp-
roach tothe multitude of problemsthat
confrontus.’

Thapar did not hide hiscommu-
nist sympathies, noting that he was
asked to give a security deposit when
starting the magazine because, accord-
ingtotheofficialsathisinterview, ‘The
author is considered a staunch com-
munist, likely to publish objectionable
material.’

Thejournalwasnotgoingtohide
behindthe fig leaf of “neutrality’:

‘We shall not be afraid of being parti-
san, for in such an approach, there is
more integrity than in the ways of the
Free Speech’, Open Magazine 7(5), 2015,
p. 31; Ramachandra Guha, ‘Eight Threats to

Freedom of Speech in India’, in Democrats
and Dissenters, Allan Lane, 2016.

I discuss the First Amendment in greater
detail in “The Cobwebs of Imperial Rule’,
Seminar 615, November 2010, and more
recently in ‘Free Speech in the Early Consti
tution: A Study of the Constitution (First
Amendment) Bill, 1951’, in Udit Bhatia (ed.),
Deliberationson Democracy: The Indian Con-
stituent Assembly Debates. Routledge, 2017.

wishy-washy compromiserswho pride
themselvesontheirso-called ‘neutral’
attitude. Neutrality, today, means in
effectasupport for the status quo. We
rejectthe policies of the status quoand
the confusion that arises from them.
We shall take ademocratic path, meas-
uring every act on the basis of how it
affects the future of the broadest sec-
tionsofthe people.”

In the same editorial, Thapar

alsoissued astirring call to the values
of dissentand free speech:
“We go forward in the confident hope
that the many friends of independent
thoughtandactionwillrally toourside.
People must have the courage to speak
out if they believe certain things are
important to say. Inthat way lies inte-
grity, because criticismis the essence
of democracy. And we are fully con-
scious of our responsibilities.’

CrossRoads was strongly anti-
Congress, though it did not spare the
socialists, anditwasalso critical of the
‘murderous activities’ of ‘reactionary
Hindu organizations’ suchasthe Hindu
Mahasabha and the RSS. It had a
regular feature called *Our Congress’

brossRonds
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which made fun of the current dispen-
sation based on news snippets, as well
as humourous cartoons and covers,
some drawn by the well known artist,
Chittoprasad.

Another regular feature was
called ‘Inside Congress Jails’; indeed,
the violation of civil liberties was a
constant theme, as was coverage of
police firings and jail deaths. Cross-
Roads also covered international
issues such as the US involvement in
Korea, and carried pro-communist
articleson Russiaand China. In addi-
tion, it provided coverage and criti-
cism of the Draft Constitution, often
referred toasthe ‘Slave Constitution’.

Reading these early issues today is
aheady experience. One striking fea-
ture of the contemporary political
scene is the wholesale acceptance
across the political spectrum of some
form of nationalism associated
withthe anti-colonial movement. The
debate tendsto occur withintwo rela-
tively narrow bands. The first band
consists of a wistful contrast, by the
liberal-left, between a broad based,
inclusive nationalismassociated with
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‘Our Congress’: An early CrossRoads cover.

Here is a sample of Congress rule.
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figuressuchasNehruand Gandhi (and
the Congress more generally) with a
correspondingly narrow, intolerant
nationalism associated with the con-
temporary Hindu right. In the second
band are historical debates about who
should be regarded as the proper
inheritors of the anti-colonial move-
ment, with parties across the political
spectrumvying forashare inthistitle.
Thisis, roughly speaking, the ‘Where
wereyouin1942’ question.

What is exhilarating about reading
CrossRoads isthat it complicatesthis
nostalgic picture. We are reminded
about the various contestations about
the meaning and significance of inde-
pendence itself, for instance because
of the charge on the communist left
that independence was in some ways
acontinuation of imperial policiesina
different garb. Indeed, | would argue
thatitisanimportant political project
to rescue a broadly liberal response
to the Hindu right from too close an
association with the cause of Indian
independence and therole in it of fig-
uressuchas Gandhiand Nehru, given
the astonishing, but I suspect broadly
successful, attempts by the Hindu
rightto distort or erase their contribu-
tions to this cause. More importantly,
it allows us to ask questions which
seemunthinkable today but could still
be asked then —for instance, whether
in the 1940s the cause of Indian inde-
pendence should in fact have taken
precedence over the fight against fas-
cismand the Nazis.

Reading CrossRoads today is
liberating inanotherway aswell. Nos-
talgiafor Independenceisoftenallied
with nostalgia for the Constitutionand
thevalues forwhichitistakentostand,
which are seen as incompatible to the
theory and practice of the Hindu right
today. An unfortunate side effect of
taking this stance is to give a certain
kind of critical immunity to the 1950
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Constitution, for instance by calling it
a ‘sacred text’. The criticisms of the
draft Constitution tobe found in Cross-
Roads are a welcome reminder that it
was criticized in its time for not being
a particularly progressive document
in the first place, particularly when it
came to issues such as civil liberties.
(Itwasthe communist leader Somnath
Lahiriwho memorably complainedin
the Constituent Assembly that the
draft Constitution had been framed
“from the point of view of a police
constable.”)?

CrossRoads faced multiple effortsat
censorship. InJuly 1949 itwas banned
by whatit called the ‘“Hyderabad Mili-
tary Government’, following a series
of articles on the Telengana struggle,
including a campaign against the
award of the death sentence for com-
munistactivists.

In July 1949 it was banned by
the Bombay government for ‘threat-
ening the peace and tranquillity of
Bombay Province’, under section 9A
ofthe Bombay Public Security Meas-
uresAct. The offendingarticle wasthe
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‘Hyderabad: Lathi charge in Jalna detenue
camp’, CrossRoads, 10 June 1949.

reprint of a message from the All-
ChinaFederation of Labour condemn-
ing government crackdowns on trade
unionists and communists. The prob-
lem was with the title of the article
(“Criminal’) — the doing of Thapar’s
sister, the distinguished historian
Romila, then a college student in
Pune, who was helping with the copy-
editingwhileon holiday.

Thapar described thisepisode in

aneditorial titled “They Shall Not Gag
Us’, when CrossRoads resumed pub-
lication in December, criticizing the
PressAdvisory Committee for having
takenon ‘therole ofaprosecutor’ins-
tead of defending the press against
attacks from the government and
writing, ‘Thedemandforaservileapo-
logy and various undertakings met
with the rebuff it deserved.” He con-
cluded:
‘Atatime when the Congress-capital-
ist alliance is attempting to stifle all
democraticand free opinion, the strug-
gle for the freedom of the press as-
sumes anew and immediate urgency.
We, onour part, will continue to stead-
fastly battle for a democracy of the
toilers, the India of our dreams. We
appeal to our readers, friends and
comradestowin legality for the demo-
craticand free press, foritisthey who,
in the final analysis, must decide the
issue between People’s Democracy
and Congress fascism.’

CrossRoads continued from where
it left off, with articles attacking the
Constitution, covering the condition
of detenus, police firingandstrikes. In
February 1950, it launched a series of
sustained criticisms of the Madras
governmentforafiringon communist
prisoners in Salem central jail which
left 22 prisoners dead. It was presum-
ably for this series of articles (as well
asother criticisms of the Madrasadmi-

3. Constituent Assembly Debates, 111: 2,
pp. 385-6.
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= andwould be heardon
10April. Thefollowing
issue (14 April) was
= devoted entirely to
- freedom of the press:
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‘Criminal’: The article for which CrossRoads was banned in Bom-
bay, CrossRoads, 10 June 1949 (written by Romila Thapar).

nistration), that the entry and circu-
lation of CrossRoads was banned
in Madras Province. The order of
1 March 1950 which Romesh Thapar
eventually challenged read:

‘In exercise of the powers conferred
by section9 (I-A) of the Madras Main-
tenance of Public Order, Act, 1949
(MadrasAct XXI110f 1949) HisExcel-
lency the Governor of Madras, being
satisfied that for the purpose of secur-
ing the public safety and the mainte-
nance of public order, it is necessary
soto do, hereby prohibits, with effect
on and from the date of publication
of this order in the Fort St. George
Gazette the entry into or the circula-
tion, sale or distribution in the State
of Madras or any part thereof of the
newspaper entitled CrossRoads an
Englishweekly publishedat Bombay.”’

CrossRoads covered the story of its
own ban in Madras with great vigour,
startingwithaneditorial on March 17,
‘Madras Ban On CrossRoads Must
Go’, inwhich it called the ban “a fas-
cist attack” which showed that Con-
gress leaders were afraid of the truth.
Two weeks later it announced that
it would challenge the ban in the
Supreme Courtand appealed to read-
ers to raise Rs 2000 by May Day
towardsits ‘fighting fund’. On 7 April,
itannounced that the petition was filed

Group and the Pro-
gressive  Writer’s
Association. Coverage of this sort
continued through the announcement
ofitsvictory inthe Supreme Court.

So much for CrossRoads the journal,
which I think can be justly celebrated
for its independence, verve, and
defence of freedom of speech. But
what about the CrossRoads case?
Here matters are more complex: an
assessmentofits contributionto Indian
free speech jurisprudence requires a
technical excursusintothe legal issues
involved. These concerned the proper
scope of the exceptions to the funda-
mental right to speech and expression
guaranteed under Article 19(1)(a) of
the Constitution. These were laid out
inArt.19(2), whichoriginally read:
*19(2) Nothing in sub-clause (a) of
clause (1) shall affect the operation of
any existing law in so far as it relates
to, or prevent the State from making
any lawrelating to, libel, slander, defa-
mation, contempt of Courtorany mat-
ter which offends against decency or
morality orwhichunderminesthe secu-
rity of, ortendsto overthrow, the State.’
Thestatuteschallenged by Cross-
Roadsandthe Organiser gavethe state
the right to censor expression in the
interests of ‘public safety’ or ‘public
order’, forinstance inorder to prevent
ariot: they had been enacted inthe late
1940s as responses to communal and

communist violence, though figures
such as Nehru were concerned more
withthe former. The legal questionwas
whether they related to any matter
which ‘undermines the security of, or
tends to overthrow, the State.” If they
did, thenArt. 19(2) would protectthem
from constitutional review.

-l-he Supreme Court concluded that
these statutes did not fall within the
scope of the Art. 19(2) exception. It
drew a contrast between *serious and
aggravated forms of public disorder
which are calculated to endanger the
security of the State” with ‘relatively
minor breaches of the peace of apurely
local significance.” Itreasonedthat the
constitutional text concerned only dis-
orders of the first kind, and protected
only those lawswhich aimedatspeech
which involved “‘nothing less than
endangering the foundations of the
State or threatening itsoverthrow.’ The
Public Safety Acts were held uncon-
stitutional because they gave govern-
ments power to restrict speech in the
interests of public order, even when
these challenges would notbe sograve
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Editorial: Madras Ban on CrossRoads must go,
CrossRoads, 17 March 1950.
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as to undermine the security of the
state ortend to overthrow it.

Contemporary discussions of the
CrossRoads case present it in a posi-
tive or at least neutral light beause it
involved striking down a speech-
restrictive law. 1 would argue, as a
purely legal matter, for amuch more
negative assessment.

Two features of the case are
noteworthy. First, its conclusion is
astonishing. The classic civil libertar-
ian case for restricting speech is to
prevent acts of violence which might
result from speech, especially when
there is no feasible alternative; this
was the crux of the famous *clear and
presentdanger’testwhich had by that
time become the standard used by the
US Supreme Court. Yet, the Cross-
Roads decision seemed to disallow
any such restrictions, as long as the
violence sought to be prevented did
not ‘endanger the foundations of
the State.” Second, the reasoning in
the CrossRoads case was narrowly
textualist in nature: it paid very little
attention to the constitutional values
involved in protecting speech, and thus
gave very little guidance for resolving
disputesaroundsuch protection.

The constitutional effects of
the CrossRoads judgement were felt
throughout the country, as various
High Courts used it to invalidate sec-
tions of the Press (Emergency Pow-
ers) Act, aswell as the sedition clause
of the Indian Penal Code. They were
notalways happy todo so, forthey rec-
ognized itsradical implications. Thus
Justice Sarjoo Prasad of the Bihar
High Courtnotedthatitseemedtodis-
allow laws aimed at restricting speech
which directly incited or encouraged
murder. The context was a challenge
to sections of the Press Act involving
the incitement or encouragement of
murder or cognizable offencesinvolv-
ingviolence:
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‘Cases may be conceived where the
publication may relate to murders or
offences involving acts of violence
without any political motives and yet
publications relating to such murders
may come within the mischief of
s.4(1)(a) of the act. Cases may be con-
ceived where directly or indirectly
murders or acts of violence of that
kind may be approved oradmired. Let
us, for instance, take the case of an
individual who isaterrorina particu-
lar locality because of his being the
head of agang of dacoits and robbers.
The manmay have been cleverenough
to escape the clutches of the law, yet
the peopleinthe locality are so tired of
himthat pamphlets or leafletsare pub-
lished inciting hismurder or assassina-
tion. It may also be that even after the
man ismurdered, the people ofthe loca-
lity or some of them may publish docu-
ments approving the conduct of the
murderer. Evidently, these acts have
beendone notwithany political motive,
yet these publications come as much
within the mischief of s. 4(1)(a) and
(b) as any other publication relating
to crime of apolitical character.”

Sardar Patel had recognized the
radical implications of the CrossRoads
decisionearly on, and the government
spent some months trying to under-
stand how to nullify it. In May 1951 it
introduced the Constitution (First
Amendment) Bill.

The Statement of Objects and
Reasons made explicit reference to
Justice Sarjoo Prasad’s comment:
‘The citizen’s right to freedom of
speech and expression guaranteed by
article 19(1)(a) has been held by some
courts to be so comprehensive as not
to render a person culpable even if he
advocates murder and other crimes of
violence. Inother countries with writ-
ten constitutions, freedom of speech

4. Shailabala Devi, AIR (38) 1951 Patna 12,
Patna High Court, 13 October 1950.

and of the press is not regarded as
debarring the State from punishing
or preventing abuse of this freedom.’

Thebill soughttowidenthe scope
ofthe Art. 19(2) exceptions, to protect
speech-restrictive laws passed in the
interests of the security of the state,
friendly relations with foreign states,
and publicorder,and make explicitthat
restrictions ofincitement to an offence
were constitutionally permitted.

-l-he bill was criticized onanumber of
grounds as soon as it was introduced,
both inside and outside Parliament,
though supporters of the bill such as
Nehru and Ambedkar argued that it
was necessary because either the
court’s had reasoned correctly on the
basis of the constitutional text, but
thereby revealed flaws in the text
itself (Nehru), or the reasoning of
the court was itself flawed as an ins-
tance of constitutional interpretation
(Ambedkar). But even the greatest
opponents of the bill such as Syama
Prasad Mookerjee conceded that
the Supreme Court’s decision with
respecttothe ‘public order’exception
was flawed and required correction.

In this respect, at least, I think
a strong case could be made for the
necessity of the FirstAmendmentand,
to that extent, | think that contempo-
rary criticisms of the bill missthe mark.>
One might justly celebrate Romesh
Thapar’s victory in the CrossRoads
case because he was unjustly perse-
cuted by the Madras government for
voicing perfectly legitimate criticisms.
Butone cando so without celebrating
the legal case which gave him this
victory.

I think there are good reasonsto
hail CrossRoads the magazine and
what it stood for, though a more care-

5. See ‘Free Speech inthe Early Constitution:
A Study of the Constitution (First Amend-
ment) Bill, 1951’, in Udit Bhatia, (ed.), op. cit.,
foramore detailed analysis of the issues.



ful readingwouldalso havetotake into
accountanassessmentof Indian com-
munism in the 1940s and ’50s; these
aretasks foranothertime. Buttherela-
tively technical point made above
about the case should alert us to the
contemporary dangers of what one
might call “‘constitutional progressiv-
ism’. Oneshould notrestone’sassess-
mentofalegal case purely onwhether
it produces what one regards as the
rightoutcome.

Liberal discoursearoundthe law
issometimes marred precisely for this
reason: as long as one gets the right
result,oneisnotoverly concerned with
the broader implications, both proce-
dural and substantive, of how they
come about.® While the short-term
gainsare tempting and often substan-
tial, they are not good for the institu-
tionofthe judiciary, and the standards
of legal argument, inthe long run. One
important lesson of the CrossRoads
case is that defenders of free speech
as a value need not celebrate all
defences of free speech in a legal
context. There is no contradiction in
believing in free speechasavalueand
recognizing the necessity of restrict-
ing itinsome cases, for instance when
doingsoisrequiredto preventviolence.
Furthermore, legal defences of free
speech can be judged on jurispruden-
tial values which are independent of
the desirability of outcomes in particu-
lar cases.

Another lesson of the CrossRoads
case is perhaps that we should be wary
ofwhatmightbe called ‘constitutional
nostalgia’. Tobesure, itisaremarkable
textandwas produced by aremarkable
set of people. Butthis should not lead
us to gloss over its shortcomings, as
6. Anuj Bhuwania’s rejection of the distinc-
tion between ‘good’ and ‘bad’ forms of Pub-
lic Interest Litigation in his recent book,
Courting the People, Cambridge University

Press, 2016, may be regarded as an extended
meditation on this point.

well as those of the people who wrote
itand whowere tasked with itsimple-
mentation.

-l-he FirstAmendment debates follow-
ing the CrossRoads case provide a
useful illustration of this point. Con-
sider first the Constitution. The Con-
stituent Assembly did notspendagreat
deal of time talking about freedom of
speech, and such discussions as were
had are not particularly sophisticated.
Theoriginal textof Art. 19(1)(a) lefta
gaping hole by leaving out a “public
order’ exception, which was far from
the intent of its framers.

I think one could argue that the
public safety laws enacted in the after-
math of Partition were a reasonable
response to violence, some of itsurely
duetothingsthatwere said, whether by
way of incitement or of provocation.
Whether they were effective, or were
misused, is a further question, which
requires further investigation. I suspect
that there were few genuine grounds
for banning CrossRoads, while there
wasarguably astrong case for the pre-
censorship of the Organiser during
the East Bengal crisis of 1950 and the
attendant possibilities of communal
violence and war with Pakistan.

The Supreme Court’s handling
of CrossRoads and the Organiser left
much to be desired: it led to an absurd
conclusion,and missed an opportunity
to inaugurate a jurisprudence of free
speech. The government’s decision
to amend the Constitution was in my
view correct, though there were pro-
cedural issues forwhichitcould justly
be criticized. The opposition was
right to criticize the government on
these procedural grounds, but wrong
tomountasustained attack onthe con-
tentof theamendment, given the legal
situation after the CrossRoads case.
Eventhoughthisattack allowed oppo-
sition leaders such as Syama Prasad
Mookerjeeto speak eloquently onthe

values of free speech, it is hard to dis-
miss the suspicion that at least some
of this was grandstanding ahead of
the upcoming elections, in pursuit of
somekind of oppositionunity.

We should not be surprised that
the story is so complicated: it was a
messy, complicated time in which
major decisions were taken by com-
plicated people without much of a
compass. Arecognition of this fact is
no occasion for shame; on the con-
trary, it forces a certain realism upon
us, both of the gravity of the situation
which faced our ‘Founding Fathers’,
as well as the distance that we have
comefromit.

So we should be cautious, too,
about nostalgiaforthe decade around
Independence and the inclusive com-
mitments of figures such as Gandhi,
Nehru, Ambedkar, and Patel. The com-
mitments were no doubt genuine, but
they should not obscure the fact that
the newly independent state failed to
protect many ofthe peopleithailedas
members of its political community.
As Nehru put it to his chief ministers
in 1950, writing about the failure to
preserve the security of Muslim natio-
nalsduring the East Bengal crisis, ‘Our
failure may be explained, but, none
the less, itisa failure which bringsno
credittous.’

| n thinking about our current predi-
caments we may be doing ourselvesa
disservice by leaning so heavily upon
the past, and in regarding the Consti-
tutionasasacredtext, and its progeni-
tors as by extension somehow sacred.
The actors in these early free speech
debates, whether within Parliament,
incourt, or,aswith Romesh Thapar, in
the press, had one advantage denied
to us: they were not weighed down by
the pastand so could look to the future.
The enduring lesson of the Cross-
Roads case might be that we should
learn from them inthis respect.
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